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Dyer, J. K. & Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Address: Francis J. Kelly, Esq., 
Munsev Building 

Docket 

Date Memorandum 

1939 

May 24 Petition filed, taxpayer notified, Business 
A. A. served Privilege 

June 1 Entry of Appearance 

June 14 Issue joined. Calendared - Hearing 

June 29 

6/22/ Amended petition filed 

6/29/ Hearing 

7/1/ Stipulation 

7/19/ Brief filed by petitioner 

8 1/ Memorandum opinion and decision rendered 

8^17/ Petition for Review filed by petitioner & 

Notice of Filing. 
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2 Endorsed: Received and Filed Jun 22 1939 

Board of Tax Appeals for the District of Colum¬ 
bia. 

Board of Tax Appeals 
For the District of Columbia 

Docket No. 203 


J. E. Dyer & Company, 3330 M Street, X. \\\, Washington, 

D. C., Petitioner, 


vs. 

District of Columbia, Respondent. 

Amended Petition 

Tlie above named petitioner petitions for a cancella¬ 
tion (or reduction) of an assessment of taxes against him 
and alleges as follows: 

1. The petitioner is ,7. E. Dyer & Company, a corpora¬ 
tion, with residence (or principal office at 3330 M Street, 
N.W., Washington, D. C.). 

2. The tax in controversy is a business privilege tax 
for the fiscal year ending June 30, 1939, and in the amount 
of $29.22. 

3. The notice of assessment was dated May 11, 1939, and 
the tax was paid by the petitioner under protest in writing 
on May 22, 1939, as will appear in the copy of the notice 
of assessment attached to the original petition as Exhibit 
“A” 

4. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: The amount of fifteen 
Hundred Five Dollars and fifty two cents ($1,505.52) de¬ 
ducted as the first half of personal property tax is not cor¬ 
rect, as as amended Bill has been rendered by the Asses¬ 
sor’s Office which shows an increase of One Hundred Xinetv 
Six Dollars and ninety-one cents ($196.91). We claim that 
the amount of the amended personal tax Bill should be al¬ 
lowed as a deduction and claim that a refund should be 

made for the difference between the Bill paid here- 
3 with under protest and the corrected Bill with the 
first half of the reassessed personal tax Bill de¬ 
ducted. 
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Wherefore, the petitioner prays that this Board may heaij* 
the proceeding, and direct the refund as claimed above. 

(s) FRANCIS J. KELLY 
Attorney for ./. E. l)yrr & Company 
Munsev Building 
Washington, D. C. 

District of Columbia, ss : 

R. F. Dyer, being duly sworn, says that he is the peti¬ 
tioner; that he has read the foregoing amended petition 
or has the same read to him and is familiar with the state¬ 
ments contained therein, and that the statements contained 
therein are true, except those stated to be upon information 
and belief, and these he believes to be true. 

J. E. DYER & COMPANY 
By R. F. DYER (s) 

T reas. 

(Seal) 

Subscribed and sworn to before me this 22nd day of June 
1939. 

Signed THOMAS J. FLYNN (i) 
Notary Public , D. C. 

4 Opinion No. 143 


Endorsed: Received and Filed Aug. 1, 1939. Board of 
Tax Appeals for the District of Columbia. 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket No. 203. 

J. E. Dyf.r & Company, Petitioner 
vs. 

District of Columbia. Respondent 
Memorandum Opinion. 

This proceeding involves the propriety of the Assessor’s 
refusal to allow as a credit against a business privilege tax 
the amount paid as a tangible personal property tax for 
the same fiscal vear. namely, the fiscal year ending June 
30, 1939. 
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The facts herein are substantially the same as those in 
Smoot Sand <£ Gravel Corporation v. District of Columbia , 
D. C. B. T. A., Docket No. 146, and the consideration of the 
question of law here present is controlled by the opinion 
of the Board in that proceeding to the effect that where the 
tangible tax was not paid within the time prescribed by 
law, namely, one-half in September and the other half in 
March of the fiscal year, the Assessor’s refusal to allow 
such tax as credit against the business privilege tax was jus¬ 
tified. For that reason it must be held that no part of the 
business privilege tax was erroneously collected, and that 
the petitioner is not entitled to any refund on account 
thereof. 

Decision will be entered for the respondent. 

JO. V. MORGAN, 

Member Sole. 

August 1, 1939. 


5 Endorsed: Received and filed Aug. 1, 1939. Board 

of Tax Appeals for the District of Columbia. 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket No. 203. 

J. E. Dyer & Company, Petitioner 


vs. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 1st day of August, 1939, 

Adjudged and Determined, That no sum as a business 
privilege tax or penalty thereon for the fiscal year ending 
June 30, 1939, has been erroneously collected by the Dis¬ 
trict of Columbia from the petitioner, and that the peti¬ 
tioner is not entitled to any refund thereof. 

JO. V. MORGAN, 

Member Sole. 
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6 Received and Filed Aug 17 1939 Board of Tax Ap¬ 
peals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 203 

J. E. Dyer & Company, 3330 M Street, N. \V., Washington, 

D. C., Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition of J. E. Dyer & Company for Review by the United 
States Court of Appeals for the District of Columbia 
of a Decision by the Board of Tax Appeals for the Dis¬ 
trict of Columbia. 

J. E. Dyer & Company, the petitioner in this cause, by 
Francis J. Kelly, counsel, hereby files his petition for a| 
review by the United States Court of Appeals for the Dis¬ 
trict of Columbia, of the decision of the Board of Tax Ap¬ 
peals for the District of Columbia rendered August 1, 1939 
determining that the refusal to allow the payment of a per¬ 
sonal property tax as credit against the business privilege 
tax was correct and that no part of the business privilege 

tax was erroneouslv collected because of the refusal to al- 

♦ 1 

low the payment of the personal property tax as a credit 
against the business privilege tax. 

i. 

The petitioner is a corporation with its principal office 
in Washington, District of Columbia. 

II. 

Nature of Controversy 

(a) The controversy involves the question of the allow¬ 
ance of a credit for payment of personal property thx 
against the business privilege tax. 

(b) The petitioner operates a wholesale grocery business 
at 3330 M Street, N. W., Washington, D. C. 

(c) Petitioner paid his first-half personal prop- 

7 erty tax for the year 1938-39 in September, 1938. 
This amount in the sum of Fifteen Hundred Fi|ve 
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Dollars and fifty-two cents ($1,505.52) was allowed as a 
credit against petitioner’s business privilege tax which 
latter tax was paid on May 22, 1939. Subsequently, on 
June 8, 1939, the Assessor rendered an additional Tangible 
Personal Property Tax bill against petitioner in the sum 
of $29.22 which petitioner paid on August 11, 1939. The 
facts upon which the increase was made are (1) petitioner 
reported average stock in trade in the amount of One Hun¬ 
dred Sixty-nine Thousand Eight Hundred Fifty-eight Dol¬ 
lars ($169,858.) which was increased by the Assessor in the 
amount of Five Hundred Ten Dollars ($510.) and (2) pe¬ 
titioner valued his furniture and fixtures at Two Thousand 
Two Hundred and Two Dollars ($2,202.) which the As¬ 
sessor increased bv Eleven Hundred Fiftv-eiuht Dollars 

• * ” 

($1,158.). The two increases amounted to Sixteen Hundred 
Sixty-eight Dollars ($1,668.) and petitioner paid the addi¬ 
tional tangible personal property tax on this sum in the 
amount of Twenty-nine Dollars and twenty-two cents 
($29.22.). Petitioner now claims that the amount of Twen¬ 
ty-nine Dollars and twenty-two cents ($29.22) should be 
allowed as an additional credit against his business priv¬ 
ilege tax claiming that the sum of Twenty-nine Dollars and 
twenty-two cents ($29.22) was paid “within the time pre¬ 
scribed by law.” 

III. 

The petitioner being aggrieved by the conclusion of law 
contained in said opinion of the Board of Tax Appeals, and 
by its decision entered in pursuance thereto desires to ob¬ 
tain a review thereof by the United States Court of Appeals 
for the District of Columbia. 

IV. 

Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

8 (1) The deduction for the additional Tangible per¬ 

sonal property tax assessed and paid subsequent to 
April, 1939 was not allowed against the business privilege 
tax for the same fiscal year. 
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V. 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include in said 
transcript of record the following documents or certilied 
copies thereof, to wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals. 

(2) Pleadings before the Board. 

(3 Memorandum of Opinion of the Board of Tax Ap¬ 
peals. 

(4) The decision of the Board of Tax Appeal 

(5) The Petition for Review, filed by the petitioner. 

(6) Notice of Filing Petition for Review. 

(8) Findings of fact and opinion of the Board of ri ax 
Appeals in the case of Smoot Sand & Gravel Company vs. 
District of Columbia, District of Columbia, Board of Tax 
Appeals, Docket Number 146. 

FRANCIS J. KELLY 

Conns(d for Petitioner 
Munsev Building 
Washington, I). C. 

District of Columbia, ss: 

Francis J. Kellv being dulv sworn, savs that he is coun- 
sel of record in the above cause; that as such counsel he is 
authorized to verify the foregoing petition for review; that 
he has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made are 
true to the best of his knowledge, information and belie:'. 

FRANCIS J KELLY 

9 Subscribed and sworn to before me this 16th day 

of August, 1939. 


(Seal) 


THOMAS J FLYNN 

Notary Public, D. 
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10 Board of Tax Appeals for the District of Columbia 

Docket No. 203 

J. E. Dyer & Company, 3330 M Street, N. AY., Washington, 

D. C., Petitioner, 
vs. 

District of Columbia, Respondent. 

Notice of Filinp Petition for Review 

ELAYOOD H. SEAL, ESQUIRE 
Corporation Counsel of the District of Columbia 
District Building 
Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioner on August 17, 1939 
filed with the Clerk of Board of Tax Appeals for the Dis¬ 
trict of Columbia, a petition for review by the United States 
Court of Appeals for the District of Columbia of the de¬ 
cision of the Board heretofore rendered in the above cause. 
A copy of the petition for review, which includes the assign¬ 
ments of error and the designation of record, as filed, is 
hereto attached and served upon you. 

Dated this 17th day of August, 1939 

FRANCIS J KELLY 

Counsel for Petitioner. 

Munsey Building, 
AYashington, D. C. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 17th 
dav of August, 1939. 

ELAA’OOD H. SEAL (G. S) 
Corporation Counsel for the 
District of Columbia, 

Counsel for the Respondent. 
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11 Opinion No. 116 

Board of Tax Appeals for the District of Columbia 

Docket No. 146 

The Smoot Sand & Gravel Corporation, Petitioner , 

vs. 

District of Columbia, Respondent. 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner and the petitioner paid the District of Columb: a 
the sum of $2,100.50 as a business privilege tax for the fis¬ 
cal year ending June 30, 1939, less credit for tangible per¬ 
sonal property taxes paid for the same fiscal year in the 
sum of $1,182.24, or a net business privilege tax for such 
fiscal year in the sum of $918.26. The petitioner claims that 
the net tax should be further reduced by a credit of $380.45 
representing a tangible personal property tax for the fiscal 
year ending June 30, 1938, paid, however, within the fiscal 
year ending June 30, 1939, that is to say, on July 26, 19.^8. 
The petitioner contends that it was entitled to the credit af 
$380.45 because such tax was paid “within the time pre¬ 
scribed by law for the payment of such tax by the tax¬ 
payer.” 

Findings of Fact 

The petitioner is a Delaware corporation with its princi¬ 
pal office and place of business in the District of Columbia. 
It is engaged in the business of the sale of sand and gravel. 
During the calendar year ending June 30, 1937, the peti¬ 
tioner sold sand and gravel in the amount of $527,125.05. 
Within the time prescribed by Title VI of the District of 
Columbia Revenue Act of 1937, as amended, the petitioner 
filed its return of gross receipts showing sales as abcve 
stated. On November 2,1938, the Assessor assessed the pc ti- 
titioner a tax of four-tenths of one per centum of such gross 
receipts, less an exemption of $2,000, or a total bjus- 

12 iness privilege tax of $2,100.50, less the credit for 
tangible personal property tax paid for the fislcal 

year ending June 30, 1939, in the sum of $1,182.40, or a net 
business privilege tax of $918.26. 
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In July, 1937, the petitioner filed with the Assessor of the 
District of Columbia its return of personal property for the 
purposes of taxation in which return showed the amount of 
personal property owned by it on that date in the amount 
of $50,500. Thereafter the sum of $883.75 as a tax upon 
such taxable personal property was assessed against the 
petitioner and was credited against the business privilege 
tax for the fiscal year ending June 30, 1938. 

In its return of personal property as of July 1, 1937, the 
petitioner failed to include in its return personal property 
owned bv it as of July 1, 1937, in the amount of $21,740. 
Upon an audit of the books of the petitioner the Assessor 
discovered that the petitioner had failed to include within 
its report of tangible personal property as owned by it here 
in the District of Columbia on July 1, 1937, certain tangible 
personal property of the value of $21,740. Upon the dis¬ 
covery of such omission, to wit, on July 22, 1938, the As¬ 
sessor assessed the petitioner an additional sum as a tan¬ 
gible personal property tax in the amount of $380.45. On 
July 26, 1938, the petitioner paid such additional assess¬ 
ment, together with a penalty of 1 per centum per month 
thereon for the months of April, May, June, and July, 1938. 

Upon the receipt of the statement of the business privi¬ 
lege tax for the fiscal year ending June 30,1939, assessed on 
November 2, 1938, as above stated, the petitioner claimed 
that the sum of $380.45, paid on July 26, 1938, as an addi¬ 
tional assessment of tangible personal property tax for 
the fiscal year ending June 30, 1938, should be credited 
against the business privilege tax for the fiscal year end¬ 
ing June 30, 1939, since the additional tangible per- 
13 sonal property tax was actually paid within the fiscal 
year ending June 30, 1939. The Assessor refused to 
allow the credit of the additional personal property tax in 
the sum of $380.45, and allowed to the petitioner as a credit 
against the business privilege tax for the fiscal year end¬ 
ing June 30, 1939, the tangible personal property tax for 
that fiscal year only. 

The petitioner on November 7, 1938, paid one-half of the 
net business privilege tax in the sum of $459.13, under pro¬ 
test in writing and, in like manner on December 7, 1938, 
paid the remaining half of the net business privilege tax. 
This proceeding was filed on January 20, 1939. 
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Opinion 

The question here presented for solution is whether a 
tangible personal tax assessed against the petitioner on 
July 22, 1938, for the fiscal year ending June 30, 1938, and 
paid on July 26, 1938, should have been allowed as a credit 
against a business privilege tax assessed against the peti¬ 
tioner for the fiscal year ending June 30, 1939. 

Section 7 (b) of Title VI of the District of Columbia 
Revenue Act of 1937, as amended by Public Resolution Xc. 


104, 75th Congress, provides that: 

“(b) Any tax on tangible personal property (other than 
motor vehicle) levied against and paid by the taxpayer to 
the District, within the time prescribed by law for the pay¬ 
ment of such tax by the taxpayer, shall be allowed as a 
credit against the tax imposed by this title for the taxable 
year in which such tax on tangible personal property is 
paid.” 

It will be observed that in order to be employed as a 
credit, the tangible personal property tax must be paid 
“within the time prescribed by law for the payment of sue i 
tax.” The solution of the problem here presented will de¬ 
pend upon the answer to the question: Was the tangible 
personal property tax, for which credit is claimed, 
14 paid within the time prescribed by law? It it was the 
petitioner must prevail. If it was not so paid, the 
respondent must succeed. 


The petitioner argues that since the assessment was nolt 
made until July 22, 1938, the payment thereof on July 26, 
1938, was within a reasonable time and within the time pre¬ 
scribed by law. Certainly, it is contended by the petitioner, 
it was not required by law to pay the tax before the date of 
assessment. Authorities are cited in support of such con¬ 
tention. In a sense the petitioner is correct. Tumulty et gl 
v. District of Columbia, 67 W. L. R. 142. The Board, how¬ 
ever, does not believe that agreement with the claim of the 
petitioner would carry out the intention of Congress i:i 
enacting Public Resolution 104. 

Section 758 of Title 20 of the Code of Laws of the Dis¬ 
trict of Columbia (1929) imposes the tangible personal 
property tax here involved. It reads: 

“Real-estate taxes and personal taxes of all kinds, ex¬ 
cepting the tax on motor vehicles as herein provided, shall 
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hereafter be payable semiannually in equal installments in 
the months of September and March. If either of said in¬ 
stallments on real or personal property shall not be paid 
within the months when the same is due, said installments 
shall thereupon be in arrears and delinquent, and there 
shall be added and collected with said tax a penalty of 1 per 
centum per month upon the amount thereof for the period 
of such delinquency, and such installment or installments, 
with the penalties thereon, shall constitute a delinquent tax 
to be collected in the manner provided by law.” 

The tangible personal property tax for which credit is 
claimed by the petitioner was for the fiscal year ending 
June 30,1938. The petitioner was required by law to file a 
return during the month of July of that fiscal year (July, 
1937) and report all tangible personal property owned by it 
as of July 1, 1937. (Section 757 of Title 20, I). C. Code, 
1929). This the petitioner did not do. It failed to include 
in its return tangible personal property in the 
15 amount of $21,740. If it had followed the require¬ 
ment of the law the Assessor would have assessed 
the tax against it, in respect of such omitted property, and 
one-half thereof would have been payable in September, 
1937, and one-half in March, 1938. Through no fault of the 
respondent or any of its agents, but solely through the fault 
or omission of the petitioner, the tax was not assessed in 
the fiscal year ending June 30, 1938. 

In the opinion of the Board the words ‘‘within the time 
prescribed by law” found in Section 7(b), as amended by 
Public Resolution 104, 75th Congress, means within the 
time within which the petitioner should have paid the tax 
if he had followed the law, not only with respect to pay¬ 
ment but with respect to the proper reporting of personal 
property also. 

The manifest purpose of Section 7(b), as amended by 
Public Resolution 104, 75th Congress, is to encourage or 
force the prompt payment of personal property taxes. 
Such purpose would be defeated if the contention of the 
petitioner should prevail. 

It is clear, moreover, that Congress intended that the 
business privilege tax and the tangible personal property 
tax should be contemporary, and that those who are as¬ 
sessed and compelled to pay a tangible personal property 
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tax during one fiscal year, mostly merchants carrying stock 
in trade, etc., could employ such tax as a credit against tlie 
business privilege tax for the same fiscal year. 

Finally, it should be observed that, if the contention of 
the respondent that the personal property tax to be used 
as a credit must be assessed in the same year as the busi¬ 
ness privilege tax and paid when due is not correct, there is, 
at least, such a doubt as to the meaning of Section 7(b), as 
amended, as would bring into operation the rule that lie 
who claims a credit or exemption must support such claim 
by clear and positive language in the granting stat¬ 
ic ute, and that doubt as to its meaning must be resolved 
in favor of the taxing authority. Burnet v. Houston, 
283 U. S. 223, 227; AVoolford Realty Co. v. Rose, 286 U. S. 
319, 326; Brown v. Helvering, 291 U. S. 193, 199, 205; lift Id 
Co. v. Hernandez, 292 U. S. 62, 66; New Colonial Co. v. 
Helvering, 292 U. S. 435, 440; Helvering v. Inter-Mountain 
Life Insurance Co., 294 U. S. 686, 689, 690. 

For the reasons stated it must be held that the assess¬ 
ment of the business privilege tax for the fiscal year ending 
June 30,1939, without the allowance of credit for a tangible 
personal property tax assessed for the fiscal year ending 
June 30, 1938, but actually assessed and paid in the suc¬ 
ceeding fiscal year, was proper; and that the petitioner is 
not entitled to any refund on account of either of such taxes. 
Decision will be entered for the respondent. 

JO. V. MORGAN 
Member Sole 

April 24, 1939. 

17 Board of Tax Appeals for the District of Columbia 

Docket No. 203 

J. E. Dyer & Company, Petitioner 
vs. 

District of Columbia, Respondent 
Certificate 

I, Phyllis Ragusa, Clerk of the Board of Tax Appeals tor 
the District of Columbia, do hereby certify that the fore¬ 
going pages 1 to 17, inclusive, contain and are a true copy 
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of the transcript of record, papers, and proceedings on file 
and of record in my office as called for by the Designation 
of Record in the Petition for Review in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 22nd day of August. 

PHYLLIS A. RAGUSA 

Clerk, Board of Tax Appeals 
(Seal) for the District of Columbia 

Endorsed on cover: No. 7509 J. E. Dyer & Co., Peti¬ 
tioner, v. District of Columbia. United States Court of Ap¬ 
peals for the District of Columbia Filed Aug 29, 1939 
Joseph W. Stewart, Clerk. 
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1 United States Court of Appeals for the District 
of Columbia Filed Nov 29 1939 Joseph 
W. Stewart, Clerk 

In the United States Court of Appeals for the District of 

Columbia 

October Term, 1939 
No. 7509 


J. E. Dyer & Company, Petitioner, 
vs. 

District of Columbia, Respondent. 


Petition for review of decision of the Board of Tax Appeals 
for the District of Columbia. 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel, that the follow¬ 
ing are the facts in the instant case: 

During the month of July, 1938, petitioner filed its return 
of taxable personal property for the fiscal year ending June 
30, 1939, reporting ownership, on July 1, 1938, of tangible 
personal property having a value of $172,060.00. On or 
about September 1, 1938, the Assessor assessed a tangible 
personal property tax against petitioner in the amount of 
$3,011.05, one-half of which was paid on September 21,1938, 
and one-half on April 29, 1939. Thereafter, the Assessor 
increased the taxable value of the petitioner's average stock 
in trade by $510.00 and the taxable value of petitioner’s 
furniture and fixtures by $1158.00, and on June 8, 1939, 
made an additional assessment against petitioner in the 
amount of $29.22 on account of tangible personal property 
taxes for the fiscal year ending June 30, 1939. Said 
2 additional tangible personal property taxes together 
with penalties for late payment were paid by the 
petitioner to the Collector of Taxes, D. C., on August 12, 
1939. 
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On August 1, 1938, the petitioner filed a return with 


the 


Assessor, D. C., reporting its gross receipts from business 
in the District of Columbia during the calendar year 1937. 
On May 11,1939, the Assessor assessed a business privi lege 
tax against the petitioner for the fiscal year ending June 30, 
1939, in the amount of $4,817.55. Credit for tangible per¬ 
sonal property taxes in the amount of $1,505.52 (paid in 
September, 1938) was allowed against one-half of said busi¬ 
ness privilege taxes, and the remainder of the first install¬ 
ment of business privilege taxes, in the amount of $923.25, 
was paid by the petitioner on May 23, 1939. The final in¬ 
stallment of business privilege taxes, in the amount of 
$2,408.77, was paid by the petitioner on June 2, 1939. 

The original petition in this proceeding was filed with the 
Board of Tax Appeals for the District of Columbia on May 
24,1939, and an amended petition was filed on June 22,1939. 
At the hearing before the Board of Tax Appeals on June 
29, 1939, it was disclosed that the additional tangible per¬ 
sonal property taxes in the amount of $29.22 had not been 
paid, and objection was made to the jurisdiction of the 
Board to hear or determine any question raised by the 
petition until such tax was paid. It was agreed by counsel 
for the parties and the Board that the case should be heard 
at that time on condition that such tangible personal prop¬ 
erty taxes should be paid within the ninety-day period 


November 29, 1939 


GLENN SIMMON, 
Assistant Corporation Counsel. 
Counsel for the Respondent. 

FRANCIS J. KELLY, 
Counsel for the Petitioner. 


b. c. 


Approved 

JO. V. MORGAN 
Member Sole 

Board of Tax Appeals for the 
District of Columbia 
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United States Court of Appeals for the 
District of Columbia 


No. 7509. 


J. E. DYER & COMPANY, 
Petitioner. 
vs. 

DISTRICT OF COLUMBIA, 
Respondent. 


BRIEF FOR APPELLANT. 

Title 6 of the District of Columbia Revenue Act for 
19o7, as amended, provides for the payment of a “Tax 
on the Privilege of Doing Business.” Public Resolu¬ 
tion #104 states “(b) Any tax on tangible persona! 
property (other than motor vehicles) levied against 
and paid by the taxpayer to the District, within the 
time prescribed by law for the payment of such tax 
by the taxpayer . shall be allowed as a credit against the 
tax imposed by this title for the taxable year in which 
such tax on tangible personal property is paid.'” 


The question in the instant case is the proper inter¬ 
pretation of the phrase “within the time prescribed by 
law.” The Board of Tax Appeals of the District of 
Columbia has ruled in the Smoot Sand <£ Gravel Cor¬ 
poration v. District of Columbia, D. C. B. T. A., Docket 
No. 146, that the phrase means that the tax on tangibly 
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personal property must be paid semiannually in Sep¬ 
tember and March in accordance with Title 20 D. C. 
Code 1920, Sec. 758 in order for the credit to be per¬ 
mitted. Appellant contends, however, that even though 
the tax on tangible personal property be paid subse¬ 
quent to the months of September and March that it 
should be permitted as a credit if paid prior to the pay¬ 
ment of the Business Privilege Tax. 

The facts in the instant case are closely analogous to 
the facts before tin* Board in the case of The Smoot 
Sand at' Gran t Corporation, supra. There is, however, 
one distinction. In tin* Smoot case, petitioner failed 
to include in its return certain tangible personal prop¬ 
erty. In the instant case, petitioner included in its re¬ 
turn all of its tangible personal property but evaluated 
certain portions of its stock in trade and furniture and 
fixtures at a value which the assessor subsequently 
determined to be too low. It must be conceded that 
petitioner in its evaluation acted in good faith and con¬ 
sequently no intent to evade the tax can be or is im¬ 
puted to petitioner. 

The question presented, therefore, may be briefly 
summarized as follows: Where a taxpayer, validly 

j 

and in good faith, makes a return of its tangible per¬ 
sonal property upon which a tax is assessed and paid 
and thereafter the assessor, determining that the eval¬ 
uation of such taxpayer although in good faith is too 
low, revalues such property and assesses an additional 
tax which is paid, is the taxpayer entitled to a credit 
against its business privilege tax of only that portion 
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of the personal property tax paid by virtue of the first 
assessment or is it entitled to a credit for the entire 
persona) property tax so paid? 

Appellant respectfully submits that the entire 
amount of the personal property tax assessed against 
and paid by it should be allowed as a credit; that before 
a tax can become payable an assessment by the Dis¬ 
trict is necessary; that until such assessment there 
can be no liability for payment of a tax and conse¬ 
quently no justification, in law or in fact, for the impo¬ 
sition of a penalty, the result attained in the instant 
case by depriving this taxpayer of a portion of tilt 
credit granted for personal property taxes paid against 
the tax imposed on the privilege of doing business. 

With reference now to the question of whether or not 
assessment is necessary before the tax becomes pay¬ 
able, an examination of the authorities discloses the 
following definitions attributed to the word ‘‘assess’’: 

Bouvier’s Law Dictionary: 

“To rate or fix the proportion which every per¬ 
son has to pay of any particular tax. To tax.” 

It also defines the word “assessment” as follows: 

“Determining the value of a person’s property 
or occupation for the purpose of levying a tax. 
Determining the share of a tax to be paid by each 
individual. Laying a tax.” 

In Allen v. McKay, 52 Pac. 828, 831,120 Cal. 332, ths 
court stated with respect to the word “assess” as fol¬ 
lows : 
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“* * * In Abbott’s Law Dictionary the term is 
defined: To determine by rules of law a sum of 
money to be paid; to rate the pro)H>rtional contri¬ 
bution due from another person to a fund; to fix 
the amount payable by a person, or each of several 
persons, in satisfaction of an established demand. 
In Anderson's Law Dictionary it is defined: to rate 
or fix the proportion which each person is to pay 
of a tax; to tax; to adjust the shares of a con¬ 
tribution by several persons towards a common 
object, according to the benefit received; to fix the 
value or the amount of a thing; to determine by 
rules of law a sum to be paid; to rate the propor¬ 
tional contribution due to a fund." 

From the foregoing it is evident that an assessment 
precedes the tax. There is no tax until there has been 
an assessment. Xo tax can be payable until there 
has been an assessment. The fact that an assessment 
is a prerequisite to a tax liability is also clear from 
the following quotation taken from the opinion of the 
Supreme Uourt of the United States in the case of 
Bull, Executor, v. Eultcd States, 295 l\ S. 247, 259: 

“A tax is an extraction bv the sovereign, and 
necessarily the sovereign has an enforeible claim 
against everyone within the taxable class for the 
amount lawfully due from him. The statute pre¬ 
scribes the rule of taxation. Some machinery 
must be provided for applying the rule to the 
facts in each taxpayer’s case, in order to ascertain 
the amount due. The chosen instrumentality for 
the purpose is an administrative agency whose ac¬ 
tion is called an assessment. The assessment may 
be a valuation of property subject to taxation 
which valuation is to be multiplied by the stat¬ 
utory rate to ascertain the amount of tax. Or it mav 

• m 

include the calculation and fix the amount of tax 
payable, and assessments of federal estate and in- 
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come taxes are of this type. Once the tax is as¬ 
sessed the taxpayer will owe the sovereign the 
amount when the date fixed by law for payment ar¬ 
rives.” 

It is clear beyond doubt from the foregoing that the 
taxpayer owes the sovereign nothing until there has 
been an assessment and that the date fixed by law for 
payment ean tint arrive until after the assessment is 
made. 

In the foregoing case the Supreme Court had under 
consideration the federal estate and income taxes. 
Thev are of a self-assessing character in that the rates 
are prescribed by the statute and the taxpayer fixes the 
valuations upon which those rates are applied. As 
that case, however, also clearly indicates, this is not the 
only method of assessment because it may involve a 
valuation of property and a fixing of the rate to be ap¬ 
plied to such valuation by an administrative agency. 
The District of Columbia tangible personal property 
tax is of this character. The statute does not fix the 
rate of taxation for tangible personal property. The 
return, itself, so indicates because it states ‘‘Tangible 
property—rate supplied later," and no provision is 
made for the computation of tax on the return. 

An examination of the laws of the District of Col¬ 
umbia discloses that Section 753 of Title 20 of the Dis¬ 
trict Code sets forth the requirement relative to the 
filing of personal property tax returns. After setting 
forth these requirements, the statute then goes on to 
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“And thereupon said Board of Personal Tax 
Appraisers , or any one of the members thereof, 
shall assess said property at its fair cash value, 
and enter the same in the columns upon said blanks 
provided for that purpose, and the amount thus 
ascertained shall be entered upon the books for 
taxation for each fiscal year.” 

That Section also provides that if the Board of Per¬ 
sonal Tax Appraisers is not satisfied as to the correct¬ 
ness of the return said return may be rejected, and the 
Board, or any one of its members, 

“may from the best information he or they can 
procure, or by making such examination of the 
personal property as may be practicable, assess 
the same in such amount as may to him or them 
seem just.” 

Section 754 of Title 20 imposes the tax. It reads in 
part as follows: 

“On all tangible personal property, assessed at 
a fair cash value * * * there shall be paid to the 
Collector of Taxes of the District of Columbia the 
rate of tax fixed in accordance with Section 681 
of this Title.” 

Nowhere else in the laws of the District of Columbia is 
a tax imposed upon personal property of the charac¬ 
ter here involved. It will be noted that it is imposed 
on tangible personal property assessed at a fair cash 
value. From the quotations above from Section 753, 
it is evident that it is the duty of the Board of Per¬ 
sonal Tax Appraisers to make such assessment. A 
taxpayer may be called upon to give his opinion of the 
fair cash value but the duty of fixing and assessing at 
a fair cash value is imposed upon the Board of Per¬ 
sonal Tax Appraisers. 
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Section 681, above referred to, prescribes the meth 
od of arriving at a rate of taxation. An examination 
of that Section discloses that there are a number ot 
factors to be taken into consideration in arriving at the 
rate. There must be a knowledge of the other taxes 
and revenues of the District of Columbia; the amount 
of money appropriated by Congress to be paid by the 
District of Columbia; the valuation of the property 
both real and personal, which is subject to taxation 
and the rate of tax to be applied to intangible persona 
property as well as the valuation thereof. It is obj 
vious, therefore, that no assessment can be made unti 
the District of Columbia has determined the value olf 
real and personal property subject to taxation. 


An examination of the other sections of the laws of 
the District of Columbia relating to taxation indicates 
a similar conclusion. For example, the section of the 
law fixing the statute of limitations for the assessment 
and collection of the taxes indicates that an assessment 
is necessary in order to levy a distraint or to collect 
a tax. Likewise that section of the law giving this 
Hoard jurisdiction in tax cases grounds it upon an 
assessment by the District and then proceeds to pro| 
vide that the tax must be paid, but it is clear that thii 
Hoard would not have jurisdiction in case of the pay¬ 
ment of a tax if there had been no assessment. Like¬ 
wise from the foregoing it would seem perfectly ob¬ 
vious that no individual taxpayer could make a self- 
assessment of a tangible personal property tax, first, 
because the determination of the fair cash value rests 
with the taxing authorities and second, because the de- 
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termination of the rate of taxation likewise rests wdth 
the taxing authorities. 

The fact that a valid assessment is a prerequisite 
to tax liability is also evident from the ease of Tumulty, 
et nl. v. District of Columbia, 67 W. L. R. 142, decided 
on January 16, 1939. That case involved a tax lia¬ 
bility for years prior to the enactment of the District 
of Columbia Revenue Act of 1937 and consequently a 
different statutory period of limitations was involved. 
Nevertheless that case is authoritv for the fact that 
there is no tax liability to the District of Columbia un¬ 
less there is a valid assessment. In that case the Court 
of Appeals for the District of Columbia said at page 
145: 

“The statute • • # put the active duty upon the 
taxing authorities to see that the property is as¬ 
sessed properly. It is a rule without exception 
that if a property tax assessment is not properly 
made there is no proper basis for a tax, and a tax 
attempted to be collected is void.” 

If a tax is void because a tax assessment is not prop¬ 
erly made then certainly it is void if there is no as¬ 
sessment at all. In that case the court also said: 

“There was not a valid assessment against the 
company upon which the tax liability rests.” 

And again the court said: 

“It is fundamental to tax validity that there be a 
valid assessment.” 

Finally, the court stated at page 148: 

“A tax to be valid depends upon a particular stat¬ 
ute creating liability and upon the proper proce¬ 
dural steps being taken by the taxing authorities. 
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It is fundamental that an assessment must be val¬ 
idly made before the tax liability can possibly ac¬ 
crue to the taxpayer.” 


The Tumidly case, supra, is certainly authority for 
the fact that the mere ownership of the property does 
not create tax liability. Tax liability is created only 
if the taxing authorities take the procedural steps re¬ 
quired by law and make a valid assessment. It is noi; 
here questioned that the District authorities made t. 
valid assessment against the petitioner, but it is re¬ 
spectfully contended that until that assessment was 
validly made there was no tax liability. If the neces¬ 
sary procedural steps had not been taken any attempt 
to collect such additional taxes would have been void. 
Therefore, as the assessment is necessary to create 
the tax liability, it certainly cannot be contended that 
the tax was payable before the date when it first ef- 
fectuallv became a liability. 


With reference now to the opinion rendered in the 
Smoot case, supra, the Board, in considering the propo¬ 
sition of petitioner that ‘‘it was not required by law 
to pay the tax before the date of assessment,” stated: 

“In a sense the petitioner is correct. * # * The 
Board, however, does not believe that agreement 
with the claim of the petitioner would carry oikt 
the intention of Congress in enacting Public Res¬ 
olution 104.” 

This statement, it is believed, is the crux of the entire 
case, and it is this assertion of the Board with which 
petitioner respectfully disagrees. 
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The Board amplifies its general statement quoted, 
supra, by asserting further that: 

“The manifest purpose of Section 7(b), as 
amended by Public Resolution 104, 75th Congress, 
is to encourage or force the prompt payment of 
personal property taxes * * 

With this reasoning, appellant is not in accord. It 
is submitted that the manifest and certainly the pri¬ 
mary purpose of Section 7(b) was to allow as a credit 
against the business privilege tax, the tax already paid 
on personal property. 

That this reasoning is correct is borne out by the 
wording of the Section in question as it was first incor¬ 
porated in the Act. The Section reads as follows: 

“Sec. 6. * * * Any tax levied by the District 

of Columbia upon tangible personal property * * * 
for the fiscal year 1937-1938 and paid by such tax- 
paver shall be credited upon the tax due under this 
title. * * 

Nowhere in the above language can there be found 
an intention, manifest or otherwise, to grant such 
credit merely to “encourage or force the prompt pay¬ 
ment of personal property taxes,'’ as the Board as¬ 
serts. It is submitted that the change in the language 
by amendment was merely administrative and in no 
wise changed the original intent of Congress in the 
enactment of the section in question. 

An analysis of the result that would be obtained if 
the Board is correct in its interpretation will, it is 
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submitted, show conclusively that such interpretation 
is erroneous and clearly without the scope of the pur¬ 
pose and intent of Congress. 

An examination of Title 20, I). C. Code 1929, Sec. 
758, dealing with personal property taxes, discloses, 
inter alia, that: 

“• * * personal taxes • • * shall * # * be payable 
semi-annually in equal installments in the months 
of September and March. If either of said install¬ 
ments on * * * personal property shall not be paid 
within the months when the same is due, said in¬ 
stallments shall thereupon be in arrears and de¬ 
linquent, and there shall be added and collected 
with said tax a penalty of 1 per centum per month 
upon the amount thereof for the period of such de¬ 
linquency, and such installment or installments, 
with the penalties thereon, shall constitute a de¬ 
linquent tax to be collected in the manner now pro¬ 
vided by law.” 

Congress has thus provided for the prompt payment 
of the personal property taxes by imposing a penalty 
of one per cent a month for failure so to do. It is sub¬ 
mitted that this is the only penalty contemplated or in¬ 
tended by Congress and the action of the Board in de¬ 
priving a taxpayer of the credit allowed by Section 
7(b) results in effect in a further and additional pen¬ 
alty being imposed , a result exactly contrary to the 
law thereon. As was stated by the Supreme Court in 
Elliott v. Railroad Company, (1878) 99 IT. S. 576 (at 
page 576): 

“Penalties are never extended by implication. 
They must be expressly imposed or they cannot be 
enforced. ’ 9 
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In the instant case it is the position of petitioner 
that under the facts and circumstances a valid assess¬ 
ment is a prerequisite to tax liability (Tumulty . et al. 
v. District of Columbia , supra); that until such assess¬ 
ment is made there is no tax liability and consequently 
no justification for the imposition of a penalty. The 
Board’s strict and literal interpretation can only result 
in the supposition that Congress has attributed to all 
taxpayers a divine infallibility in evaluating their prop- 

j 

erty subject to tax which would permit of no error. 
Such an interpretation closes the door to any taxpayer 
who, acting in good faith, has placed a value on prop¬ 
erty with which value the assessor disagrees, and sub¬ 
jects him, no matter what the cause, to a penalty for 
such time, no matter to what extent, that is taken by the 
assessor in arriving at what he deems is the correct 
evaluation and the correct tax. 

However, assuming, arguendo , that the above argu¬ 
ment is fallacious in its entirety, and that this taxpayer 
is rightly liable for the penalty imposed under Section 
758 of the D. C. Code, nevertheless, it is submitted that 
by no stretch of the imagination can it be assumed that 
Congress intended that a further and additional pen¬ 
alty be imposed by depriving a taxpayer of the credit 
granted for personal property taxes paid against the 
tax imposed on the privilege of doing business. Nothing 
in the statute, either expressly or impliedly, indicates 
that such was Congress’ intent. Appellant reiterates 
that the primary purpose and intent of Congress was 
to permit a credit for personal property taxes paid 
within the year. '‘A thing which is within the inten- 
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tion of the makers of the statute is as much within the 
statute as if it were within the letter." United States 
r. Freeman, (1845) 3 How. (U. S.) 55. See also Holy 
Trinity Church v. United States, (1892) 143 U. S. 457. 
All laws should receive a sensible construction. Gen¬ 
eral terms should be so limited in their application as 
not to lead to injustice, oppression or an absurd con¬ 
sequence. It will always, therefore, be presumed that 
the legislature intended exceptions to its language, 
which would avoid results of this character. The rea¬ 
son of the law in such eases should prevail over its let¬ 
ter. 1 uited States v. Tirby, (1868) 7 Wall. (U. S. 
482, 486, 487. 

In K nowit on v. Moore, (1900) 178 U. S. 41, a case 
which involved the construction of a Federal taj: on 
legacies, the Supreme Court said (at page 77): 

“We are, therefore, bound to give heed to the 
rules, that where a particular construction of a 
statute will occasion great inconvenience or pro¬ 
duce inequality and injustice, that view is to be 
avoided if another and more reasonable interpre¬ 
tation is present in the statute." 

Finally, in Farmers Loan d Trust Co., Executors, v. 
Minnesota, (1930) 280 U. S. 204, the Supreme Court 
said (at page 202): 

“Taxation is an intensely practical matter and 
laws in respect of it should be construed and ap¬ 
plied with a view of avoiding, so far as possible, 
unjust and oppressive consequences.’’ 

Appellant therefore respectfully requests that this 
Court lind (1) that the Personal Property tax is paid 
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“within the time prescribed by law” if paid within a 
reasonable time after assessment, (2) that a tax is not 
due in March or September if it is assessed subse¬ 
quent to those months, (3) even though a tax is as¬ 
sessed prior to March or September and paid after 
those months that it is paid “within the time pre¬ 
scribed by law” if paid prior to the payment of the 
Business Privilege Tax, and (4) that when the Per¬ 
sonal Property Tax is paid with the penalty added for 
late payment that the taxpayer has performed his pen¬ 
ance and should receive the Collector's absolution, 
and the Collector's refusal to permit the tangible per¬ 
sonal property tax already paid as a deduction from 
the Business Privilege Tax is in effect a double pen¬ 
alty. 

For these reasons appellant prays that the opinion 
of the District of Columbia Board of Tax Appeals be 
reversed. 

FRANCIS J. KELLY, 
Counsel for Appellant, 
Munsey Building, 
Washington, D. C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
October Term, 1939 
No. 7509 

J. E. DYER COMPANY. 

Petitioner. 

vs. 

DISTRICT OF COLUMBIA. 

Respondent. 

BRIEF ON BEHALF OF RESPONDENT 
STATEMENT OF THE CASE 

This is an appeal under Title IX of the District of Columbia 
Revenue Act of 1937. as amended by the Act approved May 
16. 1938. 52 Stat. 371 (Section 975. Title 20. D. C. Code 19*29, 
Supplement IV) from a decision of the Board of Tax Appeals 
for the District of Columbia. 

In the month of July. 1938. petitioner filed its return < f 
taxable personal property for the fiscal year ended June 30. 
1939, reporting ownership, on July 1. 1938. of tangible per¬ 
sonal property having a value of 8172.060.00. On or abodt 
September 1. 1938. the Assessor assessed a tangible person: 1 
property ta\ against petitioner in the amount of S3.011.05. 
one-half of which was paid on September 21. 1938. and out- 
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half on April 29. 1939. Thereafter, the Assessor increased the 
taxable value of the petitioners average stock in trade by 
$510.00 and the taxable value of petitioner’s furniture and 
fixtures by $1,158.00. and on June 8, 1939, made an additional 
assessment against petitioner in the amount of $29.22 on ac¬ 
count of tangible personal property taxes for the fiscal year 
ended June 30. 1939. Said additional tangible personal prop¬ 
erty taxes together with penalties for late payment were paid 
by the petitioner to the Collector of Taxes. D. (\. on August 
12. 1939. (Addition to Record by Stipulation, p. 2.) 

On August 1. 1938. the petitioner filed a return with the 
Assessor. D. C\, reporting its gross receipts from business in 
the District of Columbia during the calendar year 1937. On 
May 11. 1939, the Assessor assessed a business privilege tax 
against the petitioner for the fiscal year ended June 30. 1939, 
in the amount of $4,817.55. Credit for tangible personal prop¬ 
erty taxes in the amount of $1,505.52 (paid in September. 1938) 
was allowed against one-half of said business privilege taxes 
and the remainder of the first installment of business privilege 
taxes, in the amount of $923.25. was paid by the petitioner 
on May 23. 1939. The final installment of business privilege 
taxes, in the amount of $2.408177. was paid by the petitioner 
on June 2, 1939. (Addition to Record by Stipulation, p. 3.) 

The original petition in this proceeding was filed with the 
Hoard of Tax Appeals for the District of Columbia on May 
24. 1939. and an amended petition was filed on June 22. 1939. 
At the hearing before the Hoard of Tax Appeals on June 29. 
1939. it was disclosed that the additional tangible personal 
property taxes in the amount of $29.22 had not been paid, 
and objection was made to the jurisdiction of the Hoard to 
hear or determine any question raised by the petition until 
such tax was paid. It was agreed by counsel for the parties 
and the Board that the case should be heard at that time on 
condition that such tangible personal property taxes should 
be paid within the period of ninety days from the date of as- 
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sessment of business privilege taxes. (Addition to Recoijd 
by Stipulation, p. 3.) 

SUMMARY OF ARGUMENT 

The taxes here in question were not paid under protest in writ¬ 
ing and the Board of Tax Appeals for the District of Columbia 
was therefore without jurisdiction to hear or determine any ques¬ 
tion presented in the petition filed in this proceeding. 

The tangible personal property taxes here in question weJ”e 
not paid within the time prescribed by law for the payment J>f 
such taxes. 

The credit here claimed by petitioner is not within the inten¬ 
tion of the statute and is specifically prohibited by the regulations. 

Right to deductions must clearly appear. 

ARGUMENT 

The petitioner here is aggrieved by an assessment of busji 
ness privilege taxes for tho fiscal year ended June 30. 103 
made on May 11. 1030. and paid by the petitioner to the Cdl- 
lector of Taxes. 1). ('.. on May 23. 1030. and June 2. 103!). 
Petitioner claims that such assessment is too higli for the rea¬ 
son that the Assessor. I). (\. failed to allow as a credit again-a 
such business privilege taxes the sum of $29.22 representing 
tangible personal property taxes assessed against the peti¬ 
tioner on June S. 1030. and paid by the petitioner to the Cdl- 
lector of Taxes. 1). (".. on August 12. 1030. 

No question is raised in this appeal regarding the validity of 
any assessment of taxes against the petitioner. Petitioner con¬ 
cedes that the assessments were valid (see Petitioner’s Brief, 
p. 0) but argues that the tangible personal property taxo 
should be allowed as a credit against the business privilege 
taxes theretofore paid for the reason that such tangible per¬ 
sonal property taxes were paid “within the time prescribed 
by law” as contemplated by Section 7(b) of Title VI of the 
District of Columbia Revenue Act of 1037, as amended. -1>2 
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Stat. 624 (Section 970f. (b), Title 20, D. C. Code 1929, Sup¬ 
plement IV), infra. 

I 

The Board of Tax Appeals was without jurisdiction to hear or 
determine any question presented in the petition filed in this 

proceeding. 

The jurisdiction of the Board of Tax Appeals is defined by 
Section 3 of Title IX of the District of Columbia Revenue Act 
of 1937. as amended by the Act approved May 16. 1938. 52 
Stat. 371 (Section 974. Title 20. D. C. Code 1929. Supplement 
IV). which provides as follows: 

“Any person aggrieved by any assessment by the 
District against him of any personal property, inher¬ 
itance, estate, business privilege, gross receipt, gross 
earnings, or insurance premiums tax or taxes, or pen¬ 
alties thereon, may, within ninety days after notice 
of such assessment, appeal from such assessment to 
the Board, provided such person shall first pay such 
tax, together with penalties and interest due thereon, 
to the collector of taxes of the District of Columbia 
under protest in writing. The mailing to the tax¬ 
payer of a statement of taxes due shall be considered 
notice of assessment with respect of such taxes. The 
Board shall hear and determine all questions arising 
on said appeal and shall make separate findings of 
fact and conclusions of law. and shall render his de¬ 
cision thereon in writing. The Board may affirm, 
cancel, reduce, or increase such assessment.” 

The record clearly discloses that neither the business privi¬ 
lege taxes nor the personal property taxes here in question were 
paid to the Collector of Taxes, D. C., under protest in writing. 

The jurisdiction of the Board of Tax Appeals for the Dis¬ 
trict of Columbia, like the United States Board of Tax Ap¬ 
peals, is conferred and limited by statute and its powers and 
duties are strictly confined to those prescribed in the statute. 
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Tyson v. Comr. (CCA-7, 1933), 66 F. (2d) 160; 

Clois L. Greene, 2 B.T.A. 148; 

Hamel, Practice and Evidence Before the United Stated 
Board of Tax Appeals, Chapter 2, Section 17; 

To the same effect, among many cases, see: 

Southern California Loan Assn., 4 B.T.A. 223; 

William C. Shanley, Jr., et al., Exrs., 7 B.T.A. 521. aff. in 2& 
F. (2d) 1018. 

There are no presumptions in aid of the jurisdiction of thje 
Board such as may exist with respect to courts of general jur] 
isdiction. In Southern California Loan Assn., supra, it wals 
said (p. 224); “The Board might go even further and hold 
that, since the Board is a tribunal of limited jurisdiction, th? 
presumption, in every stage of the cause, is that the complaint 
is without its jurisdiction unless the contrary appears froip 
the record.” 

See also: 

Fred Shingle, 34 B.T.A. 875. holding that the petitioner be| 
fore the Board has the burden of establishing the jurisdiction 
of the Board: 

Estate of S. S. Hunter. Inc., 26 B.T.A. 259. holding that “Iji 
proceedings before the Board the presumption is alway 
against jurisdiction, and it is the duty of the party averring 
jurisdiction to affirmatively establish it.” 

William C. Shanley, Jr., et al., Exrs., supra; 

First Bond and Mortgage Co., 21 B.T.A. 1; 

Louisiana Naval Stores, Inc., 18 B.T.A. 533; 

A. H. Strange, 1 B.T.A. 810; 

Frost Superior Fence Co., 1 B.T.A. 1096; 

Hamel, Practice and Evidence Before the United State js 
Board of Tax Appeals, Chapter 2. Section 58. 


Petitioner here has failed to prove one of the essential jur¬ 
isdictional facts. The statute confers jurisdiction upon the 
Board of Tax Appeals only in cases where the tax has been 
paid under protest in writing; the taxpayer may avail him- 
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self of this statutory remedy only by complying with the plain 
provisions of the statute. 

No evidence was adduced at the hearing before the Board. 
It was. however, pointed out to the Board that the personal 
property taxes for which petitioner was claiming credit had 
not then been paid. It was agreed that argument should be 
heard at that time on condition that such personal property 
taxes would be paid within the period of ninety days from the 
date of the assessment of business privilege taxes (i.e.. May 
11. 1939). Such taxes were paid on August 12. 1939. which 
date is not within ninety days from the date of assessment 
of such business privilege taxes. 

It seems clear that payment of the tangible personal prop¬ 
erty tax is a condition precedent to the right to claim the 
amount of such taxes as a credit against business privilege 
taxes. It seems equally clear that payment of such personal 
property taxes within the ninety-day period after the date 
of assessment of business privilege taxes is a condition pre¬ 
cedent to jurisdiction of the Board of Tax Appeals. 

Objection was made, at the time of hearing, to the jurisdic¬ 
tion of the Board for the reason that the personal property 
taxes had not then been paid. Since no evidence was adduced 
at the hearing and the decision of the Board of Tax Appeals 
was rendered before payment of the personal property taxes, 
no objection was made to the petitioner’s failure to make the 
payments in question under protest in writing and to the fail¬ 
ure to make payment of the personal property taxes within 
ninety days from the date of assessment of the business privi¬ 
lege taxes. However, where the lack of jurisdiction is apparent 
on the face of the record, it will be observed by the appellate 
court, whether or not set up or relied on as a defense below. 
See Lewis-Hall Iro-n Works v. Blair, 23 F. (2d) 972. 57 App. 
D. C. 364. certiorari denied 277 U.S. 592. 


II 

The tangible personal property taxes here in question were not 
paid within the time prescribed by law for the payment of such 

taxes. 

Section 7(b). Title VI, of the District of Columbia Revenue 
Act of 1937, as amended. 52 Stat. 624 (Section 970f. (b). Title 
20. D. C. Code 1929. Supplement IV). provides as follows: 

“Any tax on tangible personal property (other 
than motor vehicles) levied against and paid by the 
taxpayer to the District, within the time prescribed 
by law for the payment of such tax by the taxpayer, 
shall be allowed as a credit against the tax imposed 
by this title for the taxable year in which such tax on 
tangible personal property is paid.” 

The only provision in any law prescribing the time for pay¬ 
ment of personal property taxes to the District of Columbia 
is that contained in Section 758. Title 20. D. C. Code 192). 
which reads as follows: 

“Real estate taxes and personal taxes of all kinds, 
excepting the tax on motor vehicles as herein pro¬ 
vided. shall hereafter be payable semiannually in 
equal installments in the months of September and 
March. If either of said installments on real or per¬ 
sonal property shall not be paid within the months 
when the same is due. said installments shall there¬ 
upon be in arrears and delinquent, and there shall be 
added and collected with said tax a penalty of 1 pet- 
centum per month upon the amount thereof for the 
period of such delinquency, and such installment or 
installments, with the penalties thereon, shall consti¬ 
tute a delinquent tax to be collected in the manner 
now provided by law.” 


Petitioner contends (1) that the personal property tax wj 
paid “within the time prescribed by law” if paid within 




8 


reasonable time after assessment. (2) that a tax is not due in 
March or September if it is assessed subsequent to those 
months, and (3) even though a tax is assessed prior to March 
or September and paid after those months, it is paid “within 
the time prescribed by law” if paid prior to the payment of 
the business privilege tax (Petitioner’s Brief, pp. 13 and 14). 
Petitioner’s argument would allow the credit only in cases 
where the personal property tax has been paid within a rea¬ 
sonable time after assessment and prior to the payment of 
business privilege taxes. Petitioner’s argument would deny 
the credit claimed in the instant case because such taxes were 
not paid prior to payment of the business privilege taxes nor 
within a reasonable time after assessment. Assuming, without 
admitting, that no liability accrues until an assessment has 
been made, payment within a reasonable time after such as¬ 
sessment is not “within the time prescribed by law.” The 
clause “within the time pre*scribed by law.” as used in Section 
7(b). refers to statute law only. District of Columbia v. 
Georgetown & T. Ry. Co.. 41 F. (2d) 424. 59 App. D.C. 335. 
The only time “prescribed by law” for the payment of personal 
property taxes is the months of September and March of the 
fiscal year in which such taxes are due. 

It may be argued that the assessment of personal property 
taxes should have been made in sufficient time to allow peti¬ 
tioner to make payment thereof in March. 1939. and thereby 
be entitled to the credit, but such argument would not aid the 
petitioner here even if he had made payment of the personal 
property taxes in question within a reasonable time after as¬ 
sessment. Congress has provided that those taxpayers who 
pay tangible personal property taxes within the time which 
Congress had already prescribed for the payment of such taxes 
may be allowed to credit the amount of such taxes upon busi¬ 
ness privilege taxes due for the same fiscal year. The right 
to such credit depends upon legislative grace and may be al¬ 
lowed to whatever extent and upon whatever conditions the 
legislature chooses to specify. 
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III 

The credit here claimed by petitioner is not within the intention 
of the statute and is specifically prohibited by the regulations. 

The statute contemplated the allowance of credit against 
business privilege taxes for the fiscal year ended June 30. 1931 
of only those tangible personal property taxes which were paijl 
to the Collector of Taxes. I). within the time prescribed 
by law (i. e.. September. 1938. and March. 1939) and withij 
the taxable year for which the credit is claimed. Petitioned 
here did not pay such taxes within the time prescribed by law 
nor did petitioner pay such taxes within the fiscal year fc 
which the credit is claimed. 

In Section 4 of Title VII of tin* District of Columbia Rev 
enue Act of 1937. as amended by Section 7 of the Act approve 
May 16. 1938. 52 Stat. 370. (Section 971(b). Title 20. I). ( 
Code 1929. Supplement IV) the Commissioners of the Distric 
of Columbia are authorized to make such rules and regulation 
as may be necessary to carry out tin* provisions of the Act 
On June 10. 1938. the Commissioners promulgated regulation 
for the administration anti enforcement of Title VI. as amend 
ed. Section 19 of which reads as follows: 
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“Any tax on tangible personal property (other 
than motor vehicles) for the fiscal year 1938-1939. 
levied against and paid by the taxpayer to the Dis¬ 
trict within the time prescribed by law for the pay¬ 
ment of such tax by the taxpayer, shall be allowed 
as a credit against the tax imposed by the Title. X<> 
such credit shall be allowed unless the tangible per¬ 
sonal property tax shall be /toid within the time pre¬ 
scribed by law (semi-annual installments during the 
months of September and March) and before the 
payment of the tax required to be paid under the pro¬ 
visions of this Title (see Appendix B).” 


Where an ordinance or regulation is passed by virtue of ex 
press power, not inconsistent with the Constitution or treatie 


s 



or laws of the United States, and such power has been sub¬ 
stantially followed and exercised in a reasonable manner, the 
ordinance or regulation will be sustained, regardless of the 
opinion of the court respecting its reasonableness. 

McQuillin Municipal Corporations, Second Edition. Vol. 2. 
Section 760. page 713; 

19 R.C.L. Section 112. page 805. 

A municipal ordinance or regulation will be presumed to be 
reasonable unless the contrary appears on its face or is es¬ 
tablished by evidence. • 

McQuillin Municipal Corporations, supra, pages 737-738; 

19 R.C.L. Section 113. pages 808-809; 

Western Union Telegraph Co. v. Xew Hope, 187 U.S. 419; 

Laurel Hill Cemetery v. San Francisco. 216 U.S. 358; 

Pacific States Co. v. White, 296 U.S. 176. 185-186. 

In the case of Montz v. District of Columbia, 20 App. D.C. 
568. 572. this Court said: 

“* * when * ‘Congress, within the scope of its 
legitimate authority, empowers the Commissioners to 
enact such regulation, it should be made very clear 
by him who would avoid the effect of it. that the ac¬ 
tion of the municipal authorities is harsh and oppres¬ 
sive. or in some way tends to work injustice.” 

In the absence of any proof to the contrary. Section 19 of 
the Regulations must be held to be valid and the provisions 
thereof have the force and effect of law. 

IV 

Right to deductions must clearly appear. 

Petitioner seeks a credit against business privilege taxes due 
for the fiscal year ended June 30. 1939. Credits are. in effect, 
exemptions, and the right thereto must be determined by the 
same strict rules that govern the right to exemption from tax¬ 
ation. Whether and to what extent deductions or credits shall 
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be allowed depends upon legislative grace: and only if there 
is clear provision therefor can any particular deduction or 
credit be allowed. The taxpayer must be able to point to a 
specific provision of the statute permitting the deduction or 
credit, and must bring himself within its terms. 

New Colonial Co. v. Helvering, 292 U.S. 435. 440; 

Brown v. Helvering, 291 U.S. 193. 199. 205: 

Burnet v. Houston, 283 U.S. 223. 227; 

Woolford Realty Co. v. Rose. 286 U.S. 319. 326: 

Ilf eld Co. v. Hernandez. 292 U.S. 62. 6(5: 

Helvering v. Ins. Co., 294 U.S. 686. 689. 690. 

CONCLUSION 

For the reasons above stated, it is respectfully submitted 
that 

(1) The Board of Tax Appeals was without jurisdiction to 
hear or determine any question presented in the petition filed 
in this proceeding, and 

(2) In any event, the petitioner is entitled to no credit 
against business privilege taxes paid the District of Columbia 
for the fiscal year ended June 30. 1939. for tangible personal 
property taxes paid on August 12. 1939. 
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